Witness  Chuck Inman,   the Occidental  surface  safety  inspector,
testified   that  Gilbert   was  in  charge  of  safety  and  that he  did  not  have
the   right   to  enter  the  shaft  alone  (Tr.  43,  44).

Witness Don McClung,  Occidental's  safety and health manager,   indicated
he had no control over  safety and health  in  this  particular   shaft   other
than by contract  (Tr.  56,  60).    Any hazards  observed  by Occidental
employees  should be reported to Gilbert.    The hazard would  either be   fixed
or Gilbert  would  lose  its   contract   (Tr.   50).

DISCUSSION

The  recent  Commission decision of Phillips  Uranium Corporation,   CENT
79-281-M (April  27,  1982),   is dispositive of  this  case.     The  Commission
holds   that   liability  for  a violation may not  be   imposed   against   an  owner-
operator  where  the  owner has   retained  an  independent   company  with
experience  and expertise  in  the  activity being  undertaken  and  where   the
owner's exposed employees  do not   perform any other work other   than   to
observe  the progress  of the contractor's  activities   to  assure   compliance
with  quality control and contract  specifications,(slip op.   1,   2).     I
further note  that Gilbert   in this  case was   sinking mine  shafts.     This   ie
the  same   specialized  activity undertaken by  the   contractor   in  Phil lip 8.

Petitioner  in his post  trial  brief contends   that  Occidental   is   liable
because  its  employees were  exposed to the hazard  and  it had   the   authority
to   require  abatement.

Concerning the Occidental  employees  exposed to the hazard:   the
evidence  at  best  shows  the only Occidental  employees  possibly exposed  were
checking  quality control   in  the   shaft.     I  agree   that   in January  1980   Ron
Parker,   an Occidental  safety  inspector,   took underground  gas   samples   and  I
further agree  that Don McClung,   the Occidental  Safety and Health  manager,
had  been down  the shaft  two or  three  times  (Tr.   47-49).     However,   in my
view,   such activities  fall within the the doctrine expressed   in Phillips.

Petitioner  further argues  that  one hundred Occidental  employees   were
exposed.    However,  the evidence does not  stretch  aa  far  as  petitioner
contends.     There may be one hundred Occidental  employees   at   the Occidental
site but  except  as indicated  above  no witness  places  any such   employees   in
the  shaft  (Tr.  67-68).

I agree with  petitioner's  contention  that  Occidental  had   a  right   to
abate  the hazard.    Such a right was by contract.

On the authority of Phillips,   I conclude  that   the  citation   issued  here
should  be vacated.
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